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Several franchising authorities in Michigan who receive cable service from C-TEC

and which are informally cooperating on rate regulation ("Michigan C-TEC Communities")

submit this petition for reconsideration of the Commission's May 3 Report and Order in

this docket so as to allow for meaningful rate regulation under the Cable Television

Consumer Protection and Competition Act of 1992 ("'The Act" or "1992 Act").

Michigan C-TEC Communities respectfully suggest that the application of the 30%

test for determining effective competition be clarified, especially in situations where a cable

operator serves only a portion of a community and refuses to extend its lines into the

balance of a community due to a claimed lack of sufficient customer density; and that the

Commission clarify §76.938 of its regulations relating to proprietary information to make

clear that this regulation preempts any conflicting state or local requirements.

Michigan C-TEC Communities generally support the points made by NATOA and

by King County Washington, et al in their Petitions for Reconsideration in this docket even



thoulh for reasons of brevity and economy Michigart C-TEC Communities do not comment

in detail on the points made in such other petitions.

I. MICHIGAN C-TEC COMMUNITIES' REPRESENTATIVES

All communications and correspondence relating to this matter should be directed

to the following representatives of Michigan C-TEC Communities; Mr. John W. Pestle,

Varnum, Riddering, Schmidt & Howlett, 333 Bridge Street, N.W., P.O. Box 352, Grand

Rapids, Michigan 49501-0352; Mr. Thomas O'Malley, Steering Committee Member,

Michigan C-TEC Communities, City of Coopersville, 289 Danforth Street, P.O. Box 135,

Coopersville, Michigan 49404-0135.

II. MICHIGAN C-TEC COMMUNITIES' INTEREST IN THIS MA'ITER

Michigan C-TEC Communities1 are the franchising authoritie~ for their area and

in each case are provided with cable service by C-TEC Cablevision of Michigan or its

affiliates ("C-TEe'). The communities are generally small, ranging in size from 400 to 9,700

people and are mainly located in rural areas.

C-TEC, the cable operator which serves these communities is a multiple system

operator which serves approximately 140,000 subscribers in Michigan on 70 different systems

involving over 400 local units of government.

1 The Communities are Allendale Township, City of Coopersville, City of Manistee,
Grand Haven Charter Township, Huron Charter Township, Leighton Township, Robinson
Township, Sturgis Township, Village of Nashville, Village of Sparta, and Yankee Springs
Township. Each community has retained the same counsel to assist it in regulating C
lEes basic cable service rates and in filing complaint forms with this Commission relating
to cable programming services. Mr. O'Malley is on the Steering Committee which assists
the communities as they informally cooperate on these and other cable matters.

2 For simplicity, the term "franchise" is used herein as defined in the 1984 Federal
Cable Act to mean the authorization given the cable operator, whether denominated as a
franchise, license, consent agreement or otherwise.
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As Michigan C-TEC Communities prepare to regulate rates (or have them regulated

by the FCC) they became aware of the matters set forth below in the Commission's May

3 Report and Order which should be addressed so as to provide for effective regulation.

Michigan C-TEe Communities know that the comments set forth below apply to

many other communities who as yet have not had time to examine this Commission's May

3 order. For example, the comment on effective competition may apply to as many as half

of Micbiaan's 1200 townships (which predominantly encompass less populated rural areas).

The comment on proprietary information would apply to all communities in Michigan and

likely many communities in other states as well.

III. MICHIGAN C-TEC COMMUNITIES' COMMENTS

A Effective Competition--30% Test: A significant issue needing clarification by

this Commission relates to the application of the 30% effective competition test in

situations where the cable operator is franchised for an entire community, but refuses to

serve more than a portion of it due to low customer densities in outlining areas.

This factual situation occurs with great frequency in rural areas, where the cable

operator serves a small city and the populated portions of townships adjacent to the city,

but refuses to extend its lines into the rural (less populated) areas of the townships,

claiming that the customer densities there are inadequate to make a profit.

Note that in most of these situations the townships are small--300 to 3,000 people

and generally have .DQ full-time municipal employees. The franchise is for the entire

township, both to remove any legal barriers to the cable company extending its lines out

further (the townships want to have more areas of their communities served) and because,

given the small size/lack of staff at the community, the franchise was entirely drafted by the
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cable company. Such franchises are rarely lengthy--usually they are one to two pages long,

and can be as short as one sentence.

And although the population of the townships is small, their geographic area is large.

For example, some townships in Michigan's Upper Peninsula are well over 150 square

miles in area, yet have cable service only in the two to five square mile area that contains

a few stores, businesses, school and some housing.

A comparable factual situation occurs on the outskirts of more populated areas,

where in townships adjoining a populated area the cable operator has a franchise for the

entire township, but refuses to extend its lines to the more rural areas of the township,

claiming inadequate customer density.
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422 of the Report and Order) that the "geographic area" over which cable rates must be

uniform means the area franchised by a community (and not the several communities

served by a given cable system).

The intent of Congress with the effective competition test is to determine whether

there is sufficient competition in a given area such that regulation is.nQ1 necessary to keep

cable rates under control and remove monopoly profits. It is apparent that this intent is not

met if (as cable operators' presumably will argue) the 30% test is computed using as the

denominator.Jll the households in the community, even if they are in areas where the cable

operator is franchised but refuses to serve. Using such a method rates would be subject to

regulation only in Townships 3, 4 and 5 but would be unregulated in Townships 1, 2 and

6. Such a result does not square with the underlying economic realities.

Michigan C-TEC Communities respectfully suggest that the Commission clarify its

order and § 76.905 of its rules such that the "technically and actually available"

requirements of subsection (e) (1) and (2) of § 76.905 also apply to part (b) (1) of the rule

(which is the 30% test). The referenced parts of subsection (e) define a competing

multichannel provider as being available only if it is available with "minimal additional

investment by the distributor." Report and Order, paragraph 27.

By adopting this clarification the 30% test for effective competition will be computed

using as the denominator only those homes in areas that the cable operator serves or is

ready to serve with minimal additional investment and the "effective competition" test will

be given a meaningful interpretation, consistent with economic realities and Congressional

goals. Otherwise cable rate regulation will occur in a "crazy-quilt" pattern and many rural

communities will not see the relief from excessive cable rates that Congress intended.
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B. Pmprietaty Information: The Commission found in the Report and Order

that it is essential for a franchising authority to examine actual costs in order to make an

informed determination as to the reasonableness of a cable operator's rate proposal when

the cable operator seeks approval of rates exceeding the Commission's presumptively

reasonable level. Actual cost information will also be needed (such as on equipment costs)

as part of the municipality's review of the benchmark rate calculations. Without such actual

cost information, the ability of a franchising authority to regulate rates properly will be

impaired. At the same time, the Commission concluded that franchising authorities must

protect confidential business information from disclosure. To authorize franchising

authorities to obtain actual cost information while protecting a cable operator's confidential

business information, the Commission adopted § 76.398 which provides as follows:

5 76.938 Pro,prietaIy information.

A franchising authority may require the production of proprietary
information to make a rate determination and in such cases must apply
procedures analogous to those set forth in § 0.459 regarding requests for
confidentiality.

With respect to the protection of proprietary information, footnote 349 of the Report

and Order states:

Specifically, franchising authorities will be required to adopt procedures
analogous to those contained in Section 0.459 of the Commission's Rules.
Under this rule, the party submitting information must request confidentiality
with respect to specific portions of the material and make a showing, by a
preponderance of the evidence, that non-disclosure is consistent with the
provisions of the Freedom of Information Act, 5 U.S.c. § 552. In particular,
as explained in greater detail in the cable programming services section,
exemption 4 of the FOIA authorizes the Commission to withhold from public
disclosure confidential commercial or financial information. If a franchising
authority denies a request for confidentiality, the cable operator should be
able to seek review of that decision from the Commission within 5 working
days, and release of the information will be stayed pending review. ~
l'neralh 47 C.F.R. § 0.459.
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As noted in footnote 349, the Federal Freedom of Information Act contains an

exemption for confidential commercial or financial information. Unlike the Commission,

however, franchising authorities are.D.Q1 subject to the Federal Freedom of Information Act.

Instead, they are subject to applicable~ Freedom of Information Acts or similar

statutes. Although many of the state statutes were patterned after the Federal Freedom

of Information Act, state statutes may contain exemptions from disclosure which are

different from those found in the Federal Freedom of Information Act.

For example, the Federal Freedom of Information Act exempts from disclosure:

(4) trade secrets and commercial or financial information obtained
from a person and privileged or confidential.

5 USC § 552(b)(4).

The Michigan Freedom of Information Act, however, states the exemption differently

as follows:

(g) trade secrets or commercial or financial information voluntarily
provided to an agency for use in developing governmental policy if:

(i) The information is submitted upon a promise of
confidentiality by the public body.

(ii) The promise of confidentiality is authorized by the chief
administrative officer of the public body or by an elected official at the
time the promise is made.

(iii) A description of the information is recorded by the public body
within a reasonable time after it has been submitted, maintained in a central
place within the public body, and made available to a person upon request.
This subdivision shall not apply to information submitted as required by law
or as a condition of receiving a governmental contract, license, or other
benefit.

MClA § 15.243(1)(g).
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In cases where a~ statute is not identical to the Federal Freedom of Information

Ad, cable operators can be expected to argue that a state's exemption does not protect

proprietary information as required by § 76.398 and therefore the cable operator cannot

be required by franchising authorities to produce any proprietary information pursuant to

I 76.398.

Many state Freedom of Information Acts or similar statutes provide that if a court

determines that an exemption relied upon by a municipality is not applicable, the

municipality must pay the prevailing party's attorney fees.3 Such fees can easily be in the

tens of thousands of dollars. Unless the relationship between § 76.398 and state Freedom

of Information Acts is clarified by the Commission, franchising authorities may be faced

with risking a legal challenge under a state Freedom of Information Act (and exposing

themselves to significant attorneys fees liability) by complying with § 76.398. This risk

may deter some municipalities from pursuing rate regulation. Moreover, cable operators

may use this issue to challenge the certification of a franchising authority that it has

adopted regulations consistent with the Commission's regulations. If successful, such a

challenge could require this Commission to regulate rates for basic cable service.

It is apparent from the Report and Order that the Commission does not intend to

place unnecessary obstacles in the path of effective rate regulation by local franchising

authorities. But this could occur if § 76.938 is not clarified because cable operators are

likely to claim that essentially all data on their business operations which a franchising

authority needs to do a meaningful job of rate regulation is "proprietary".

Jsee, for example, Section 10(4) of the Michigan Freedom of Information Act
(MetA § 15.240(4».
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The simplest solution is to eliminate this potential obstacle to effective rate

regulation by making clear in the Rules that to the extent state or local laws are not

identical to the requirements of § 76.938 they are preempted." Alternatively, the

Commission could simply delete the requirement that the franchising authority must apply

procedures analogous to § 0.459. This also makes sense, given that many state utility

commissions are subject to the same state Freedom of Information Acts as franchising

authorities, such acts are sometimes different than the Federal FOIA, and there is no good

reason why claimed proprietary information of a cable operator should be treated

differently than comparable information of another regulated utility.

H the Commission elects to retain § 76.938, it should expressly state that contrary

state and local laws are preempted -- otherwise cable operator challenges may lead to

franchising authorities either being prevented from regulating rates, unable to do an

adequate job of regulation, or exposed to liability for significant attorneys fees.

Based on the foregoing, Michigan C-TEC Communities respectfully suggest that the

Commission clarify that the requirements of § 76.398 preempt all state or local laws

regarding the confidentiality of proprietary information required to be submitted by a cable

operator to a franchising authority.

c. NAIOA and KiniS County Washiniton Petitions: Michigan C-TEC

Communities generally support the positions taken in the Petitions for Reconsiderations

concurrently being filed by NATOA and by Kings County Washington, et a1. For reasons

'By our comments, we do not concede that the Michigan Freedom of Information
Act does not protect a cable operator's proprietary information from disclosure under the
commercial information exemption or other exemptions under the Act. Rather, we are
concerned that the differences under the Federal Act and the Michigan Act would raise the
legal questions described above which can most easily be avoided by Federal preemption.
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of economy and brevity, Michigan C-TEC Communities do not comment at length on these

petitions.

Respectfully submitted this 18th day of June, 1993.

Vamum, Riddering, Schmidt & Howlett
333 Bridge Street, N.W.
P.O. Box 352
Grand Rapids, Michigan 49501-0352
(616) 336-6000

Counsel for Michigan C-TEC Communities
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